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RECENT CASES
Civil Service-Loyalty Program-Right to a Trial Upon Dismissal-After fifteen years of federal employment, appellant was discharged for disloyalty pursuant to a Presidential Executive Order,1 and
barred from taking civil service examinations for three years. Following
notification that unsworn, anonymous accusations charged her with Communist Party affiliation, she had two hearings before Loyalty Boards with
counsel, and submitted evidence. Neither the names, dates, or places of
specific offenses, nor the confrontation of witnesses, were afforded her.
Upon petition to the District Court for reinstatement, defendant, Chairman of the Loyalty Review Board, was granted summary judgment. The
appellate court affirmed as to the refusal to reinstate, but, on authortiy of
United States v. Lovett,2 reversed as to the three year bar, holding it to be
the infliction of punishment without compliance with the Sixth Amendment
providing for judicial process. 3 Bailey v. Richardson, 182 F.2d 46 (D.C.
Cir. 1950).
It is firmly settled that government employment is not a right,4 but
only "a privilege revocable by the sovereignty at will," 5 for efficient management demands that the power to appoint necessarily includes the
power to dismiss, 6 and thus also the power to condition or qualify the
appointment. 7 Governments have the same proprietary rights as private
employers to hire and fire without restriction.8 The "due process" clause
1. 12 FED. REG. 1935, No. 9835 (1947). This is the so-called "Loyalty Order"
setting up the President's loyalty program, and provides for dismissal of the employee
if, at the hearing, it is decided ". . . on all the evidence, reasonable grounds exist for
the belief that the person involved is disloyal to the Government of the United States."
Part 5, § 1.
2. 328 U.S. 303 (1946).
3. "In all criminal prosecutions the accused shall enjoy the right to a speedy and
public trial, by an impartial jury . . . . and to be informed of the nature and cause of
the accusation; to be confronted with the Witnesses against him; . . . ." U.S. CoNsT.
AmEND. VI.
4. "The petitioner may have a constitutional right to talk politics, but he has no
constitutional right to be a policeman." Holmes, J., in McAuliffe v. New Bedford,
155 Mass. 216, 220, 29 N.E. 517 (1892).
5. Crenshaw v. United States, 134 U.S. 99, 108 (1890).
6. Ex parte Hennen, 13 Pet. 230 (U.S. 1839); Shurtleff v. United States, 189
U.S. 311 (1903) ; Myers v. United States, 272 U.S. 52 (1926).
7. Friedman v. Schwellenbach, 159 F.2d 22 (D.C. Cir. 1946), cert. denied, 330
U.S. 838 (1947). But cf. Frost v. Railroad Comm'n of Calif., 271 U.S. S83, 593
(1926) : "It is not necessary to challenge the proposition that, as a general rule, the
state, having power to deny a privilege altogether, may grant it upon such conditions
as it sees fit to impose. But, the power to the state in that respect is not unlimited;
and one of the limitations is that it may not impose conditions which require the relinquishment of constitutional rights . . . It is inconceivable that guaranties embedded
in the Constitution of the United States may thus be manipulated out of existence."
Bartlett, C. J., concurring, in People v. Crane, 214 N.Y. 154, 175, 108
8. See e.g.,
N.E. 427, 434 (1915), aff'd 239 U.S. 195 (1915).
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of the Fifth Amendment 9 is inapplicable since government employment has
been held not to be "property". 10 The Constitution empowers Congress
to vest the appointment of inferior officers in the President alone," and
in the absence of legislation, there are no procedural requirements such
as notice or hearing upon dismissal.' 2 The separation of powers principle
makes purely executive acts as free from judicial interference as from
legislative.' 3 It is evident that the appointive power's right to dismissal
vanishes if attendant judicial process is required.
The instant case is in accord with the substantive law above. In the
Lovett case, 14 legislation permanently forbidding federal employment to
three named employees for subversive activities was declared a bill of
attainder condemned by the Constitution. 15 The court rejects appellant's
contention that, whatever the law may be regarding ordinary dismissals,
the Lovett case requires judicial process for disloyalty dismissals. It correctly reasoned that it was not the stigma to the reputation resulting in
extremely detrimental social and economic ramifications '6 to which that
case referred as "punishment", but rather the bar to future employment.
This interpretation preserves the vital distinction between the appointive
power's right to discharge at pleasure, and the right to bar from future
employment. While no one has a right to be employed, everyone has a
right not to be barred from employment.' 7 This distinction, fine as it
may appear upon cursory examination, not only saves both the employer's
inherent right to discharge and the applicant's inherent right to be considered, but also checks official governmental prejudice and unconstitutional discrimination while it promotes governmental efficiency. Although
law;

9.

"

..

.... "

,

nor be deprived of life, liberty or property, without due process of

U.S.

CoNsT. AMEND. V.

10. Taylor v. Beckham, 178 U.S. 548 (1900). But cf. the cases (two persons
contesting the same elective office) cited in the dissents. And see Butler v. Pennsylvania, 10 How. 402 (U.S. 1850) ; Crenshaw v. United States, 134 U.S. 99, 108 (1890).
11. " . . ; but the Congress may by Law vest the Appointment of such inferior
Officers, as they think proper, in the President alone, in the courts of Law, or in the
Heads of Departments." U.S. CONST. ART. II, § 2.
12. Shurtleff v. United States, 189 U.S. 311 (1903).
13. See Myers v. United States, 272 U.S. 52 (1926) as to freedom of purely
executive acts from legislative interference. Quasi executive officers may be removed
for prescribed causes only if Congress has prescribed any. Humphrey's Executor v.
United States, 295 U.S. 602 (1935).
14. See note 2 supra.
15. U.S. CONST. ART. I, §§ 9, 10. A bill of attainder is a legislative act which
inflicts punishment without a judicial trial.
16. See Emerson and Helfeld, Loyalty Among Governent Employees, 58 YALE
L.J. 1, 81-2 (1948). See the article generally along with Note, 60 HARv. L. REv. 779
(1947).
17. See Jones, J., concurring, in Lovett v. United States, 66 F. Supp. 142, 149
(Ct. Cl. 1945), afr'd 328 U.S. 303 (1946) : "No one has a right to be employed by the
Government, but every citizen, whose rights have not been legally forfeited, is privileged to apply for any position within the Government, and to have his application
considered on its merits." In United Public Workers v. Mitchell, 330 U.S. 75, 100
(1947) it was said that ". . . None would deny . . ." the inability of Congress to
• ..enact a regulation providing that no Republican, Jew, or Negro shall be appointed to federal office . . ."
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in some individual cases, the result might seem the same, i.e., unemployment, the ultimate practical effect is that persons will be employed who
could otherwise never have had a chance if a future bar had existed.
The disgrace involved is not essentially different from that accompanyMere harm is not punishing discharge for bribery or seduction.' 8
ment, 19 and the exigencies of good government often require persons
harmed to be without legal redress. 20 This decision has, by cogent and
precise reasoning, perpetuated both Constitutional guaranties and politically
practical necessities.
Constitutional Law-Commerce Clause-Validity of State Tax
on Interstate Motor Vehicles Based on Value of Equipment-A Maryland statute imposes an excise tax of two per cent of the market value on
all motor vehicles, both domestic and interstate, as a condition precedent
to operation of the vehicles in Maryland. Proceeds of this "titling tax"
are expressly allocated for highway purposes.' In challenging the tax,
petitioners, operators of interstate bus lines, argued that the exaction was
invalid because it was not proportioned to road use. The Supreme Court,
justices Frankfurter and Jackson dissenting, pointedly rejected petitioners'
contention and declined to hold the tax invalid as applied to interstate carriers in the absence of proof that the tax was unreasonable in amount
for the privilege of using state roads. Capitol Greyhound Lines, et al. v.
Brice, 70 Sup. Ct. 806 (1950).
Congress has explicitly left to the states the power to tax motor vehicles engaged in interstate commerce. 2 Consequently the rule of Hendrick
v. Marylands still applies, that a state may levy upon motor vehicles engaged in interstate commerce a reasonable, nondiscriminatory tax as compensation for the use of its highways. 4 That a given tax is compensatory
in nature and therefore valid is presumptively established where the state
statute shows either a legislative declaration that the tax is in consideration
of the privilege to use highway facilities afforded by the state, or allocation of the proceeds of the tax for highway purposes or a tax formula
18.
19.
20.
floor of
Instant

Instant case at 64.
See Frankfurter, J., dissenting, in United States v. Lovett, supra at 324.
"And a person may be publicly stigmatized and ruined by utterances on the
Congress without any opportunity in any established forum to deny or refute."
case at 63.

1. MD. ANN. CODE GEN. LAws art. 662, §§21, 25A (Cum. Supp. 1947). It should
be noted that the tax attaches upon the original purchase of the vehicle and also upon
subsequent sales or transfers.
2. In the legislation on the subject of regulation of interstate motor carriers Congress has declared that "nothing in this chapter shall be construed to affect the powers
of taxation of the several States . . ." 49 STAT. 543 (1935), as amended, 49 U.S.C.
§ 302(b) (1946).
3. 235 U.S. 610 (1915).
4. Id. at 623. This rule is one application of the general principle that when a
state provides special facilities for those engaged in commerce, even interstate commerce should pay its contributive share for the enjoyment of those facilities. Cf.
Clyde Mallory Lines v. Alabama, 296 U.S. 261 (1935) (policing service in aid of safe
and efficient use of harbor).
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based on actual or potential road use. 5 A taxpayer may contest the
presumptive validity thus established by proof that the amount exacted is
unfair compensation for facilities afforded. 6 But whether a taxpayer might
contest the imposition by showing that the formula provided does not reflect
actual or potential road use had never been expressly decided, although
there were intimations that such a tack would be successful.7 Early cases
in this field involved compensatory taxes formulated in rough measure on
actual pr potential road use, e.g., horsepower, 8 carrying capacity 9 or mileage. 10 Flat taxes, which were sustained on the reasoning that the administrative difficulties of collecting a small graduated tax were an undue burden
on the state, seemed distinguishable as being imposed for the privilege of
road use rather than for actual use." The present decision, in upholding
a tax not formulated according to road use and not a flat rate as if on the
privilege of use, expands the reasoning of the fiat tax cases to encompass
all manner of state taxes on interstate motor vehicles.
The result permits a state to establish the presumptive validity of its
tax as formerly, but confines the taxpayer to the single means of contesting the tax on the grounds of unfair compensation. This rejection of
tax formula as one criterion for testing tax validity is logically acceptable,
since the real issue is whether the tax is a quid pro quo within the practical limits of tax administration.12 But the difficulties attendant upon a
taxpayer contesting a tax on the sole ground that the amount is unreasonable seem insuperable. How much is a privilege worth? How much
is actual use worth? la Furthermore the Court, by foreclosing consideration of tax formula, rough as it is, as one test of tax validity, renders more
difficult its historic role as arbiter between the just demands of the states
for compensation for facilities furnished and the constitutional requirements of an unobstructed commerce between the states.' 4 In any event
the "inertia of government" is now on the side of state taxation. 15
5. Interstate Transit, Inc. v. Lindsey, 283 U.S. 183, 186 (1931).
6. Ingels v. Morf, 300 U.S. 290, 296 (1937).
7. See concurring opinion by Stone, J. in McCarroll v. Dixie Greyhound Lines,
Inc., 309 U.S. 176, 181 (1940) ; Interstate Transit, Inc. v. Lindsey, 283 U.S. 183, 186
(1930) ; Kauper State Taxation of Interstate Motor Carriers, 32 MIcH. L. REv. 171,
193 (1933).
8. Hendrick v. Maryland, 235 U.S. 610 (1915); Kane v. New Jersey, 242 U.S.
160 (1916).
9. Clark v. Poor, 274 U.S. 554 (1927).
10. Interstate Busses Corp. v. Blodgett, 276 U.S. 245 (1928).
11. Aero Mayflower Transit Co. v. Georgia Public Service Comm'n, 295 U.S. 285
(1935).
12. See notes 3 and 4, supra.
13. Kauper, State Taxation of Interstate Motor Carriers32 MIcH. L. REv. 171,
213 (1933).
14. See Dowling, Interstate Commerce and State Power, 27 VA. L. REv. 1, 19
(1940). Mr. Justice Frankfurter's dissenting opinion in the instant case in which
Mr. Justice Jackson concurred, to the same effect.
15. The conclusion is inescapable from the burden imposed on the taxpayer who
seeks to contest a state tax similar to that in the principal case. The principal case
appears to arrest a trend in the opposite direction. See Mendelson, Recent Developinents in State Power to Regulate and Tax Interstate Commerce, 98 U. OF PA. L.
REv. 57, 61 (1949).
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Constitutional Law-Separation of Church and State-Donation
and Gratuity-The Mississippi Commission on Hospital Care made a
grant of $214,000 from state funds to a Catholic hospital in the state, in
consideration of which the hospital contracted to maintain ten per cent of
its bed capacity for state-designated charity patients for twenty years. The
State Auditor refused to pay the requisition on the ground that the hospital is ineligible to receive said grant because of the Mississippi Constitution which provides, "No law granting a donation or gratuity in favor
of any person or object shall be enacted . . . for a sectarian purpose or

use." 1 In issuing the writ of mandamus against the State Auditor, the
court passed over the sectarian issue by holding that the grant was neither a
donation nor a gratuity. Craig v. Mercy Hospital, 45 So.2d 809 (Miss.
1950).
Other state constitutions, which purport to separate church and state
by prohibiting the use of public funds in aid of sectarian purposes, have
been interpreted to prohibit all contracts whatsoever between the state
2
and a sectarian institution, although the latter provides a consideration.
Later Illinois decisions have modified this interpretation to allow contracts
between the state and sectarian institutions, if the state pays less than the
actual value of the services it receives. 3 These constitutional sections referring to aid to sectarian institutions are distinguishable from the Mississippi provision in that they provide, "no public funds of any kind . .. ,,4
"no money . . . of the state shall be given or appropriated . . .

,"

5 or

"... shall ever make any appropriations or pay from any public funds
whatever .. ." 6 The Mississippi provision differs in that it prohibits
only a donation or gratuity, not any appropriationor money whatever, and
the court in allowing the grant, adopted the almost universal definition of
"donation" 7 and "gratuity"," i.e., that which is given without consideration,
as in a gift. In the instant case, the consideration is definite, the hospital
being bound by a contract with the state, and the patient day costs of the
9
charity ward for twenty years greatly exceeds the state grant.
1. Miss. CONsT. Art. IV, § 66.

2. E.g., Cook County v. Chicago Industrial School, 125 Ill. 540, 18 N.E. 183
(1888) ; Synod of Dakota v. State, 2 S.D. 366, 50 N.W. 632 (1891),; State ex rel.
Nevada Orphan Asylum v. Hallock, 16 Nev. 373 (1881) ; see also cases collected in
note, 22 A.L.R. 1319 (1923).
3. Dunn v. Chicago Ind. School, 280 Ill. 613, 117 N.E. 735 (1917) ; St. Hedwig's
School v. Cook County, 289 Ill. 432, 124 N.E. 629 (1919).
4. Nmv. CoNsT. Art. XI, § 10.
5. S.D. CONsT. Art. VI, § 3.
6. ILL. CoNsT. Art. VIII, § 3.
7. Wilkinson v. City of Peru, 61 Ind. 1 (1878); State ex rel. Western Constr.
Co. v. Board of Com'rs, 166 Ind. 162, 76 N.E. 986 (1906) ; Chouteau v. City of St.
Louis, 331 Mo. 1206, 56 S.W.2d 1050 (1932) ; United Brotherhood of Carpenters and
Joiners of America v. Rogers, 165 Oki. 131, 25 P.2d 57 (1933).
8. Ga. v. Trustees of Cincinnati So. Ry., 248 U.S. 26 (1918) ; O'Dea v. Cook, 176
Cal. 659, 169 P. 366 (1917) ; Tampa Northern R.R. v. City of Tampa, 104 Fla. 481,
140 So. 311 (1932).
9. "Hospitals Directory," American Hospital Ass'n News Service, 2 :2 May, 1950.

The value of the patient space for 20 years is approximately $1,148,000. The state
granted $214,000, and considering the federal funds of $527,000 which the hospital
received, there is a net deficit of $407,000 for the hospital.
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There is a shortage of hospitals in Mississippi, and the immediate need
for free public services necessitates that the state use all existing facilities,
sectarian or otherwise, to solve this problem. This can be done without
violating the spirit of the Mississippi Constitution by following the later
Illinois cases.' 0 The instant case should be used only as precedent for the
narrow proposition that the state may contract with a sectarian institution
when the state receives more value in services than the amount of their
grant. If the broader proposition is asserted, that is, a contract is valid
as long as there is any consideration for a state grant, favoritism among
hospitals, or preference toward sectarian institutions at the expense of public or non-sectarian hospitals can arise by the award of a grant for a mere
nominal consideration. Clearly, this was not intended by the framers of
the Constitution. The intent of the Constitution was to prevent the public
support of any religious sect.:" If the instant case is confined to the narrow holding, there can be no conflict between the literal meaning of the
words "donation" and "gratuity", and the purpose of the Constitutional
provision.

Corporations-Reorganization-Solicitation of Voluntary Contributions by Stockholders' Protective Committee in Reorganization
Under Public Utility Holding Company Act-Petitioners organized
as a protective committee to represent holders of common stock of Long
Island Lighting Company in reorganization proceedings under the Public
Utility Holding Company Act. With approval of the Securities and Exchange Commission, the committee solicited and obtained authority to represent owners of nearly one-third of the common stock. Counsel for the
committee participated in all reorganization hearings and actively opposed
the suggested reorganization plan which would greatly reduce the holdings
of common stockholders. After borrowing $2500 to meet initial expenses,
the committee sought SEC approval to solicit voluntary contributions of
five cents per share from the protected stockholders to meet committee expenses. SEC denied this request.' On appeal, it was held that, under
section 12e of the Public Utility Holding Company Act,2 SEC was empowered to prohibit this solicitation. Halsted et al. z. Securities and Exchange Commission, 182 F.2d 660 (D.C. Cir. 1950).
Although the first ruling on solicitation of voluntary contributions to
support the activities of a protective committee, this decision follows es10. See note 3, supra.
11. ETHR=E, Mississippi

CONSTrruTIONS 185

(Ist

ed. 1928).

1. J. Donald Halsted et al., SEC.-olding Co. Act Release No. 8965, April 1, 1949.

2. 15 U.S.C. § 791(e) (1946) : "It shall be unlawful for any person to solicit ...
any proxy, power of attorney, consent, or authorization regarding any security of a
registered holding company ...

in contravention of such rules and regulations or

orders as the Commission deems necessary or appropriate in the public interest......

104

UNIVERSITY OF PENNSYLVANIA LAW REVIEW

[Vol. 99

tablished policies of the courts and SEC. Misleading agreements between
stockholders and protective committees which permitted the committees to
set the amount of their own and their lawyers' remuneration have long
been denounced by SEC.3 Recognizing this evil, Congress had given SEC
broad powers to regulate solicitation of any proxy, power of attorney, consent or authorization regarding any security of a registered holding company. 4 Pursuant thereto, SEC promulgated Rule U-62 requiring that
any solicitation addressed to more than twenty-five persons have prior SEC
approval. 5 Operation of this rule with regard to solicitation of proxies
and correspondence pertaining thereto has been approved by the federal
courts as within SEC's statutory authority." Little effort was required
by the court in the instant case to extend the language of the act to include
7
the power to prohibit solicitation of contributions.
The effect of this decision on the formation and activities of future
protective committees should be negligible. The present application of this
rule prevents misuse of stockholders' funds by improvident or dishonest
committees. In addition, it prevents the committee from reserving to itself greater compensation than that which the SEC may award to it; 8
since fees are payable directly or indirectly by the stockholders, this preserves SEC control over actual distribution of the holding company's assets.
To these ends the rule is desirable and consistent with Congressional expression. 9 It is conceivable that an arbitrary application of this rule might
hamper the activities of an impecunious committee. However, this seems
highly improbable. Solicitation of contributions from twenty-five or less
stockholders, which is specifically excepted from the purview of Rule
U-62,10 should normally provide sufficient funds where the committee is
making a bona fide effort to benefit the class of stockholders it represents.
In similar cases attorneys have shown no reluctance to participate in reorganization proceedings, although they knew that their fees were to be
3. SEC, REPORT ON TEE STUDY AND INVESTIGATION OF THE WORK, AcrvTrEs,
PERSONNEL AND FuNCTIONs OF PROTECTIVE AND REORGANIZATION COMMITTEES, pt. I,
195-243, 642-660, 888-890, 896 (1937).
4. 15 U.S.C. §§ 79k(g), 791(e) (1946).
5. 17 CODE FED. REGS. §§ 250.60-65 (1949).

6. Securities and Exchange Comm. v. Okin, 132 F.2d 784 (2d Cir. 1943).

For

approval of similar provisions in the Securities Exchange Act of 1934, see Securities

and Exchange Comm. v. Transamerica Corp. et al., 163 F.2d 511 (3d Cir. 1947),
cert. denied, 332 U.S. 847 (1948), and in the Chandler Act, Leiman v. Guttman, 336

U.S. 1 (1949).

7. Instant case at 664.
8. Congress has given the SEC supervision over all fees in a reorganization, 15
U.S.C. § 79k(f), In re Electric Bond and Share et al., 80 F. Supp. 795, 798 (S.D.
N.Y. 1948).
9. SEN. REP. No. 621, 74th Cong., 1st Sess. 33 (1935) ; H.R. REP. No. 1318, 74th
Cong., 1st Sess. 18 (1935).
10. See note 5 supra.
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determined by SEC order." That this case, certainly not one of hardship,
is only the second - 2 in which a committee has asked permission to solicit
contributions is adequate proof of the improbability of the extreme case
suggested. Furthermore, the SEC is free to permit solicitation of contributions whenever the necessity therefor is demonstrated. The SEC,
while condemning abuse of office by protective committees, has encouraged
their formation for the benefit of all classes of stockholders.' 3 In the case
of a penniless committee, the SEC might well demand filing of a petition
in forma pauperis as a prerequisite to permission for solicitations of modest
contributions to cover minimum essential expenses.

Evidence -

Homicide -

Self-Defense -

Admissibility of Defend-

ant's Violent Character After Defendant Has Shown Victim's Violent
Character to Show Victim Was the Aggressor-In support of his plea
of self-defense to a charge of murder, defendant introduced evidence of
victim's reputation for violence. On cross-examination of defendant the
State attempted to show defendant's reputation for violence. The Criminal Court of Appeals reversed the judgment of conviction for manslaughter, holding that this was an attack on defendant's character and
as such improper since the defendant had not placed his character in
issue. The court further held that defendant may place in issue the reputation of the deceased victim for violence without placing his own character for peace in issue. Roberson v. State, 218 P.2d 414 (Okla. 1950).
One of the most firmly established rules of Anglo-American criminal
law is that which forbids the State showing defendant's bad character
until he has placed his character in issue by offering evidence of his good
character.' Under a plea of self-defense evidence of the victim's reputation for violence is relevant on two separate issues: 1) if it has been
communicated to the defendant it is relevant to show the reasonableness
of defendant's belief that he was in danger; 2 2) if it has not been communicated to the defendant, it is relevant, not to show defendant's state
of mind, but to show that the victim probably was the aggressor. 3 The
admissibility of victim's communicated reputation for violence to show
11. For example, It re Long Island Lighting Co. et al., 89 F. Supp. 513, 519
(E.D. N.Y. 1950), another phase of the instant reorganization.
12. Instant case at 664 n.; [Brief for Respondents, p. 36].
13. North American Utility Securities Corp. v. Posen et al., 82 F. Supp. 16 (S.D.
N.Y. 1948), aff'd, 176 F.2d 194 (2d Cir. 1949) ; J. Donald Halsted et al., SEC Holding
Co. Act Release No. 8965, April 1, 1949, p. 5.
1. 1 WIGmORm, EvmENCE § 57 at 456 (3d ed. 1940).
2. 2 WIGmoaE, EvDENcE § 246 (3d ed. 1940).
3. 1 WIGmoRE, EVIDENCE § 63 (3d ed. 1940).
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defendant's belief is recognized in all but a few jurisdictions. 4 There
seems to be some conflict as to the admissibility of the uncommunicated
reputation of the victim to show that the victim was the aggressor. 5 Most
of the courts which have considered the question have felt that it was
unfair to allow the defendant to show victim's turbulent character without
allowing the State to show the same about the defendant. 6 In Robinson
v. State 7 the Missouri court avoided this unfairness by holding that defendant by showing victim's violent character on the issue of aggression
opens the door for inquiry by the State into the violent character of the
defendant.8 The courts of New York" and Connecticut' 0 avoid this
unfairness by excluding evidence of victim's violent character to show
that victim was the probable aggressor. The failure of New York and
Connecticut to take the Missouri approach can be attributed to their reluctance to make an exception to the principle forbidding attack on defendant's character by the State. The influence of this principle also
accounts for the result reached in the instant case by the Oklahoma court
allowing defendant to show victim's reputation for violence to show victim
was the aggressor, but forbidding the State to show defendant's reputation
for violence on the same issue."
The rationale on which the probative force of evidence of uncommunicated reputation is based is that it is "more probable that one bearing
such a reputation would precipitate a deadly contest than would one having
no such reputation." 12 This rationale, however, overlooks the fact that
4. Ammons v. State, 28 Okla. Cr. 433, 231 Pac. 326 (1924); 2

WiGmoRF,

Evi-

§ 2-46 (3d ed. 1940) ; see Note, 64 A.L.R. 1029. Most courts refuse to permit
introduction of this evidence unless a proper foundation has been laid. State v. Byrd,
121 N.C. 684, 28 S.E. 353 (1897) (must be other evidence to support plea of selfdefense or evidence of killing must be entirely circumstantial) ; State v. Disotell, 181
La. 149, 158 So. 825 (1934) (overt act on part of deceased must first be shown);
People v. Lamar, 148 Cal. 564, 83 Pac. 993 (1906) (issue of self-defense must be in
doubt).
5. State v. Adamo, 120 Wash. 268, 207 Pac. 7 (1922) ; Meeks v. State, 135 Tex.
Cr. R. 170, 117 S.W.2d 454 (1938) ; 1 WIGmoRE, EvmzNce § 63 (3d ed. 1940). Contra:
Commonwealth v. Festo, 251 Mass. 275, 146 N.E. 700 (1925). A proper foundation
must be laid. See note 4 supnra.
6. "...
the proposition involves a patent inconsistency and element of unfairness, unless similar evidence may also be given as to the reputation of the defendant,
as bearing on the probability that he was the aggressor." State v. Padula, 106 Conn.
454, 459, 138 AtI. 456, 458 (1927) ; People v. Rodewald, 177 N.Y. 408, 423, 70 N.E.
1, 5-6 (1904) ; State v. Robinson, 344 Mo. 1094, 1097, 130 S.W.2d 530, 531 (1939).
7. 344 Mo. 1094, 130 S.W.2d 530 (1939).
8. 1 WIGMORE, EviDExcE § 63 n. 4 (3d ed. 1940) ; see Carr v. State, 147 Ark. 524,
528, 227 S.W. 776, 777 (1921) ; Cook v. State, 5 Ala. App. 11, 22, 59 So. 519, 522
(1912).
9. People v. Rodewald, 177 N.Y. 408, 70 N.E. 1 (1904).
DENcE

10. State v. Padula, 106 Conn. 454, 138 Atl. 456 (1927); 37

(1928).

11.

"...

YALE

L.J. 1155

to follow the Missouri rule would plunge us into an extended experi-

mentation relative to a rule of evidence tested in the crucible of centuries of time and
designed to protect the rights of the accused." Instant case at 422.
12. People v. Lamar, 148 Cal. 564, 575, 83 Pac. 993, 997 (1906); cf. State v.
Jones, 48 Mont. 505, 519, 139 Pac. 441, 447 (1914).
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the issue involved is not "Would victim precipitate a deadly contest?" but
"Did defendant or did victim precipitate this particular deadly contest?"
Evidence of the victim's turbulent character is of probative force, then,
only if the inference can be drawn that the victim was more likely the
aggressor than defendant. This can be inferred only when defendant's
character is also taken into consideration, for if it is known that defendant
too was a man of violent character, then the probabilities as readily favor
the inference that the defendant was the aggressor as that the victim was
the aggressor. The New York and Connecticut view eliminates this unfair result, but does so at the expense of the defendant with a reputation
for peace who is precluded from offering evidence important to his defense.
In view of the above considerations, the result of the Missouri court
allowing defendant to offer evidence of victim's reputation for violence
on the issue of aggression and in turn allowing the State to show defendant's reputation for violence seems the best.

Libel and Slander-Validity of Statute Limiting Recovery in
Newspaper and Radio Defamation to Special Damages Where Correction Is Made--Plaintiff alleged publication in defendant's newspapers of a false and unprivileged story charging that plaintiff had been
convicted of a felony and sentenced to prison. A demurrer was sustained
and the action dismissed on the ground that plaintiff failed to allege
special damages or compliance with a statute barring recovery of all but
such damages for newspaper libel unless a correction is demanded and not
made.' The Supreme Court of California in affirming the judgment declared the statute constitutional 2 Werner v. Southern California Associated Newspapers, 216 P.2d 825 (Cal. 1950).
The common law requires a showing of special damage, i.e., actual
pecuniary injury,3 for recovery in slander actions.4 In libel cases, however, the plaintiff may recover general damages for presumed injury to
reputation and loss of business.5 In addition the jury may assess exemplary or punitive damages where there is ill will or malice.6 Though
1. CA. CiviL CODE § 48a (Supp. 1947). "1. In any action for damages for the
publication of a libel in a newspaper, or of a slander by radio broadcast, plaintiff shall
recover no more than special damages unless a correction be demanded and be not
published or broadcast...

.

2. The District Court of Appeal had declared the act unconstitutional under both
federal and state constitutions. Werner v. Southern, California Associated Newspapers, 206 P2d 952 (Cal. 1949), 34 MINN. L. REV. 249 (1950), 25 Novas DAME
LAw. 184, 23 So. CALn. L. Rav. 89.
3. McCoaancx, DAmAGES 419 (1935).

4. Id. at 415.
5. Id. at 422.
6. Id. at 430.
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a retraction of the defamatory statement is not a defense, 7 it may be
introduced to rebut the malice required for punitive damages,8 and in
mitigation of general damages. 9 In the absence of statutory provisions, a
newspaper as such has no special immunity from liability. 10 But in at
least ten states statutes have been passed purporting to lessen the liability
of newspapers for inadvertent libel when a full and fair retraction is published."
One group of these statutes provides that the plaintiff shall
recover only "actual damages," but they have been interpreted by the
courts to exclude only punitive damages, 12 thus leaving the common law
virtually intact. Three other statutes which have specifically limited recovery after a retraction to special damages have been held unconstitutional.' 3 Only the Minnesota statute survived attack; 14 and that requires
"good faith" in respect to the original error, defined as the absence of
negligence as well as malice.' 5 The California statute goes further and
limits recovery to special damages in any case where there has been retraction regardless of the cause of the libel. While other, less drastic
statutes have fallen on constitutional grounds, this statute has survived
three specific attacks in the present case. It was held not to contravene
the state constitutional provision with regard to responsibility for abuse
of the right of free speech, 16 due process in general, or the guaranties of
equal protection of the laws.' 7 As regards the latter, the distinction between newspapers and radio on the one hand and all other forms of news
dissemination on the other was held reasonable and not arbitrary.
The present court considers a retraction an effective remedy for the
damage caused by defamation. But considering the impact of first impressions on the reader, regardless of denials and retractions, the spark
of suspicion remains once an unfavorable piece of news has been pub7. Lehrer v. Elmore, 100 Ky. 56, 37 S.W. 292 (1896).
8. See, e.g., Ellis v. Brockton Pub. Co., 198 Mass. 538, 542, 84 N.E. 1018, 1020
(1908).
9. See, e.g., Dixie Fire Insurance Co. v. Betty, 101 Miss. 880, 883, 58 So. 705
(1912) ; Coffman v. Spokane Chronicle Publishing Co., 65 Wash. 1, 10, 117 Pac. 596,
600 (1911).
10. See, e.g., Browder v. Cook, 59 F. Supp. 225, 230 (D. Idaho 1944) ; Louisville
Times Co. v. Lyttle, 257 Ky. 132, 141-142, 77 S.W.2d 432, 437 (1934).
11. See Morris, Inadvertent Newspaper Libel and Retraction, 32 ILL. L. REV. 36,
41 (1937).
12. Comer v. Age Herald Publishing Co., 151 Ala. 613, 44 So. 673 (1907) ; Fitzpatrick v. Age Herald Pub. Co., 184 Ala. 510, 68 So. 980 (1913) ; Ellis v. Brockton
Publishing Co., 198 Mass. 538, 84 N.E. 1018 (1908) ; Osborn v. Leach, 135 N.C. 628,
47 S.E. 811 (1904) ; Meyerle v. Pioneer Publishing Co., 45 N.D. 568, 178 N.W. 792
(1920) ; Webb v. Call Publishing Co., 173 Wis. 45, 180 N.W. 263 (1920).
13. Hanson v. Krehbiel, 68 Kan. 670, 75 Pac. 1041 (1904) ; Park v. Detroit Free
Press Co., 72 Mich. 560, 40 N.W. 731 (1888); Byers v. Meridian Printing Co., 84
Ohio St. 408, 95 N.E. 917 (1911).
14. Allen v. Pioneer Press Co., 40 Minn. 117, 41 N.W. 936 (1889).
15. Thorson v. Albert Lea Publishing Co., 190 Minn. 200, 251 N.W. 177 (1933).
16. CAL. CoNsT. Art. I, § 9.
17. U.S. CONsT. AMEND. XIV, § 1; CAL. CONsT. Art. I, § 21; Art. IV, § 25.
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lished. In support of its holding the court cites the danger of excessive
damages and the need for free dissemination of news, but neither these
reasons nor the difficulties in adequately checking news which must speedily be put in print or on the air should outweigh damage to an individual's
Historically, general damages are the remedy for this inreputation.'
jury; but this act removes all possibility of such recovery, leaving only
special damages, hard to prove at best.' 9 The result for those without
business or profession is the removal of any remedy at law, even though
there may have been actual malice in the original publication. All exculpation for the injury is to lie in the retraction itself, though it seems
highly unlikely that damage can be so easily and readily undone. In
holding that the present act does not violate due process or equal protection provisions, the court has granted to newspapers and radio the right to
inflict permanent injury to reputation with virtual immunity.

Sales-Election of Remedies by the Seller-Whether an Action for the Purchase Price Precludes Proof of Damages for the
Breach of the Sales Contract-Plaintiff, a manufacturer of electric
motors, sued for the purchase price of an order under § 63(3) 1 of the
Uniform Sales Act, but failed to establish essential compliance with its
conditions precedent. An offer in the trial court to prove damages for
non-acceptance, leading to an alternative recovery under § 64,2 was refused, and the action was dismissed. On appeal the Supreme Court
affirmed, holding in effect that by suing for the purchase price, the seller
had made an election of remedy which precluded recovery under § 64.
B. ..Shelton Co. v. Theo. Muckle Engineering Co., 218 P.2d 1057 (Colo.

1950).
While modem authority upon the instant point, the necessity of electing either an action for the price or an action for danages, is scarce, it can
be said that with the widespread adoption of the Sales Act there has been
18. See Paton, Reform and the English Law of Defamation, 33 ILL. L. Rzv. 669

(1939), calling for generally stricter laws for protection of reputation.
19. See Morris, supra note 6 at 44.

1. Sess. Laws of Colo. 1941, c. 228, § 63(3), UNIFORM SALES AcT § 63(3), PA.
STAT. ANN. (Purdon, 1930) tit. 69 § 292(3) : "Although the property in the goods
has not passed, if they cannot be resold for a reasonable price, . . .the seller may
offer to deliver the goods to the buyer, and, if the buyer refuses to receive them, may
notify the buyer that the goods are thereafter held by the seller as bailee for the buyer.
Thereafter the seller may treat the goods as the buyer's and may maintain an action
for the price."

2. Sess. Laws of Colo., 1941, c. 228, §64(1), UNIFORM SALns Acr §64(1), PA.

STAT. ANN. (Purdon, 1930) tit. 69 § 293(1): "Where the buyer wrongfully neglects
or refuses to accept and pay for the goods, the seller may maintain an action against
him for damages for non-acceptance."
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a tendency to apply the common law rules of election less strictly. At
common law the unpaid seller under an executory contract of sale might
maintain either action.3 Since, however, action for the price was predicated upon the fiction that property in the goods had passed to the buyer,
while a suit for damages conceded that property was in the seller, the two
remedies were mutually inconsistent. Therefore the seller was forced to
elect which one he would pursue, for it was elementary that a suitor could
not seek two inconsistent remedies at the same or different times. 4 Thus,
a seller who had started suit for the purchase price could not legally resell
the goods because property was in the buyer.5 So also, where a resale
had already taken place, the seller was estopped from suing for the purchase price.6 Under the Uniform Sales Act this inconsistency between an
action for the price and an action for damages is ignored. A seller is permitted to resell the goods after starting suit for the price.7 Further, in
Jacobson v. Homer,8 where the instant situation arose, it was held irrelevant to the seller's right of recovery under § 64 that his complaint might
be construed as one under § 63.
Since the decision in Jacobson v. Homer was based entirely upon
other procedural grounds 9 and ignored the issue of election, the instant
case must be taken as the first square holding that the doctrine of election
applies to §§ 63 and 64 of the Sales Act. As such, it is a disappointment.
Quite apart from the fact that the outcome is opposed to modern ideas of
pleading,' 0 there is no reason to believe that it is a necessary evil derived
from existing sales law. The Uniform Sales Act not only fails to require
an election of remedy, but also specifically repudiates it in one particular.'"
Thus, the basic theory of the act seems inconsistent with common law
3. At least he might do so under jurisdictions holding the majority American, or
"New York," view. Elsewhere, under the "English" view an action for the price was
not recognized, and the problem of election did not arise in this connection. See 3
WiL.sToN, SATEs § 562 (rev. ed. 1948).
4. For a general discussion of the doctrine of election, see Hine, Election of
Remedies, A Criticism, 26 HAv. L. REv. 707 (1913).
5. See Maclean v. Dunn, 4 Bing. 722, 728, 130 Eng. Rep. R. 947, 950 (1828) and

Westfall v. Peacock, 63 Barb. 209, 213 (N.Y. 1872).
6. Haas v. Tompkins, 2 Clark 16 (Pa. 1844), Central Trust Co. v. Adams, 107
Kan. 126, 190 P. 755 (1920).

7. Urbansky v. Kutinsky, 86 Conn. 22, 84 A. 317 (1912), Antonio D'Aprile v.

Turner-Looker Co., 239 N.Y. 427, 147 N.E. 15 (1925) and see UNIFoRM SALs AcT
§§ 54, 60, Sess. Laws of Colo. 1941, c. 228, §§ 54, 60, PA. STAT. ANN. (Purdon, 1930)
tit. 69 §§ 283, 292.
8. 49 N.D. 741, 193 N.W. 327 (1923). See also Redhead Bros. v. Wyoming Cattle

Invest. Co., 126 Iowa 410, 102 N.W. 144 (1905) (Reaching same result where UNiAcT does not apply).
9. The holding rested on the ground that since the rules of civil procedure had
abolished theories of action, the difference between §§ 63 and 64 was immaterial.
FoRM SALEs

10. Although Colorado has adopted the Federal Rules, the Court held that "the

elasticity of the Rules .

.

. cannot . . . diestroy the distinct and separate character of

substantive rights and remedies provided by statute." Instant case at 1061.
11. UNIFORM SALas Acr §§ cited note 7 mpra.
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ideas. Apart from theoretical considerations, moreover, the instant hold-ing is objectionable in a practical way. It must often happen, for instance,
that an unpaid seller will be unable to determine before the event whether
or not he can successfully qualify for relief under § 63(3). Under these
circumstances it is hardly fair or desirable that he should be forced to
make a choice, "stalked by the shadow of an irrevocable election." 1 The
Commissioners who have been preparing the Uniform Commercial Code
think not. In the Revised Sales Act it is provided that "a seller who is
held not entitled to the price shall nevertheless be awarded damages for
non-acceptance" and in the same action.'8

Sales-Foods in Sealed Containers-Implied Warranty by Retailer-Plaintiff became ill as a result of eating a small portion from
a can of sardines purchased at defendant's retail grocery store. This
action was brought to recover damages for breach of the implied warranty that the sardines were food fit for human consumption. Defendant
demurred and final judgment was entered in his favor. On appeal to the
Supreme Court of Florida the judgment was reversed, the court holding
(as a matter of common law, since Florida has not enacted the Uniform
Sales Act) that the public concern in wholesome food justified making
a food retailer liable to the same extent as they had previously made the
manufacturer.' Sencer et al. v. Carl's Markets Inc., 45 So.2d 671 (Fla.

1950).
Transactions in food have long been a recognized exception to the
maxim caveat emptor.2 The courts were sensitive to the danger inherent
in the distribution of unwholesome food, and as a result, developed a general rule which created an implied warranty of fitness when food was sold
for immediate consumption.3 With the large scale development of the
canning industry and the resulting diminution of the retailer's opportunity
to inspect the goods being sold, a large number of the courts deciding
under the common law found the reasons for this exception to caveat
emptor no longer present. As a result, in the case of food sold in its
original sealed container, there was held to be no implied warranty by the
12. Instant case at 1062 (dissenting opinion).
13. UNn Ro

(1950).

COmmxRCIAL

CoDE-SALEs §709(3) and Comment No. 7 following

Italics in text supplied.

1. Blanton v. Cudahy Packing Co., 154 Fla. 872, 19 So.2d 313 (1944). Cf. Cliett
v. Lauderdale, 39 So.2d 476 (Fla. 1949).
2. 3 BL. Comm. *165"In contracts for provisions it is always implied that they
are wholesome."
3. Farrell v. Manhattan Market Co., 198 Mass. 271, 84 N.E. 481 (1908).; Griggs
Canning Co. v. Josey, 139 Tex. 623, 164 S.W.2d 835 (1942).
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retailer and recovery had to be sought on a negligence theory. 4 This line
of decisions was sharply curtailed by the adoption of the Uniform Sales
Act, which reflected the growing regard for the welfare of the general
public.5 A warranty of fitness is implied under the Act when the seller
is made aware of the purpose for which the article is purchased and the
skill and judgment of the seller is relied upon.6 Where food is concerned
it can be assumed that the seller is made aware that the purpose is human
consumption. It is less clear that the skill and judgment of the seller is
relied upon, particularly in the case of canned goods. The courts have
relaxed the reliance requirement almost to the point of a fiction in order
to succeed in their efforts to bring canned goods under the Act.7 Or
failing this, if the purchase was by description, § 15(2) 8 of the Sales Act
has been used to supply the warranty.9 The end result of the decisions
is absolute liability of the retailer in the sale of food under the Uniform
Sales Act. This was not without objection by some very respectable
authority, 10 but the increasing scarcity of decisions placing this type of
case on a negligence basis has been marked."'
The instant case is a decided victory for those advocating implied
warranties in this situation. A court in a jurisdiction which has not
adopted the Sales Act and which was not confined by any binding precedent in its own decisions 12 has decided, because the public is "vitally
concerned in wholesome food," 13 that an implied warranty exists between
the retailer and the purchaser of canned food. And this was decided
without concern for whether or not the skill and judgment of the retailer
was relied upon or whether the sale was by description. The court has,
in effect, exceeded the cases under the Sales Act. The effectiveness of
4. E.g., Kirkland v. Great Atlantic & Pacific Tea Co., 233 Ala. 404, 171 So. 735
(1936) (decided without reference to Uniform Sales Act which was in force) ; Scruggins v. Jones, 207 Ky. 636, 269 S.W. 743 (1925); Bigelow v. Maine C.R. Co., 110
Me. 105, 85 Atl. 396 (1912). Contra: Chapman v. Roggenkamp, 182 I1. App. 117
(1913) (common law decision).
5. 1 WiLuSTON, SALEs § 242 (Rev. Ed. 1948) ; Brown, The Liability of Retail
Dealers for Defective Food Products, 23 MINx. L. REv. 585, 594 (1939).
See, e.g., Burkhardt v. Armour & Co., 115
6. UinORm SALES AcT § 15(1).
Conn. 249, 161 Atl. 385 (1932) ; Ward v. Great Atlantic & Pacific Tea Co., 231 Mass.
90, 120 N.E. 225 (1918) ; Bonenberger v. Pittsburgh Mercantile Co., 345 Pa. 559, 28
A.2d 913 (1942).
7. See Ward v. Atlantic & Pacific Tea Co., supra at 97, 98, 120 N.E. at 227, 228
(dissenting opinion).
8. UNIFo'm SA Ls AcT § 15 (2)-Where the goods are bought by description from
a seller who deals in goods of that description (whether he be the grower or manufacturer or not), there is an implied warranty that the goods shall be of merchantable
quality.
9. Ryan v. Progressive Grocery Stores, Inc., 255 N.Y. 388, 175 N.E. 105 (1931).
10. See Waite, Retail Responsibility and Judicial Law Making, 34 MicH. L. REv.

494 (196).
11. See note, 142 A.L.R. 1434, 1435 (1943).
12. See instant case at 674 (dissenting opinion).
more Corp., 39 So.2d 476, 477 (1949).
13. Instant case at 673.

Cf. Cliett v. Lauderdale Bilt-
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such a holding in reducing the circulation of unwholesome food may well
be questioned since the retailer has no opportunity to inspect the merchandise. It is true, however, that the retailer is in a much better position
to recover from his supplier than is the consumer. This increased threat
of liability, particularly in jurisdictions which permit the retailer to bring
the manufacturer into the first action, may well encourage a greater degree
of care in the packing of foods. To this extent the public policy reasons
advanced by the courts are justified. This line of reasoning has been
sufficient to attract an ever increasing number of jurisdictions. 14 The
retailer must adjust to his inevitable fate. "The burden may be heavy.
It is one of the hazards of the business." 15

Wiretapping - Right of Privacy - Telephone Subscriber Who
Caused Own Line to Be Tapped Did Not Violate Anti-Wiretapping
Statute-Defendant caused his own telephone to be tapped in order
that he might secure information as to the activities of his wife. He was
convicted for violation of the New York anti-wiretapping statute.' The
conviction was reversed on the grounds that although the purpose of the
statute is to protect the right of privacy of the participants to a telephone
conversation, this right of privacy is subordinate to the paramount right
of the subscriber to determine that the telephone is not being used to the
detriment of his business, household or marital status. People v. Applebaum, 97 N.Y.S.2d 807 (1950).
The original anti-wiretapping statutes were designed to protect telegraph companies from acts of malicious mischief and to aid the telegraph
companies in rendering uninterrupted service. With the innovation of the
telephone, most of these statutes were either construed or amended so as
to extend the same protection to telephone companies and their equipment. 2 Increased public indignation toward wiretapping as an invasion
of the right of privacy 8 kept pace with the growing use of the telephone
14. See note 11 supra.
15. Cardozo C. J. in Ryan v. Progressive Grocery Stores, Inc., supra at 392, 175

N.E. at 106.

1. "A person who wilfully or maliciously displaces, removes, injures or destroys:
6. A line of telegraph or telephone, wire or cable . . . or shall unlawfully
and wilfully cut, break, tap or make connection with any telegraph or telephone line,
wire or cable or instrument, or read or copy in an unauthorized manner any message,
9 . . . is punishcommunication or report passing over it, in this state . . .
able by imprisonment for not more than two years." N.Y. PENAL LAW § 1423.
For a compilation of the states prohibiting wiretapping, see Note, 40 J. CRIM. L.

476, 477n (1949).
2. Rozenweig, The Law of Wire Tapping, 33 CORNELL L.Q. 73 (1947).
3. See Brandeis, J., dissenting in Olmstead v. United States, 277 U.S. 438, 471
(1927) ; United States v. Polakoff, 112 F.2d 888 (1940); Note, 40 3. CRim. L. 476

(1949).
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as a means of communicating intimate and private conversations. 4 This
intensifying concern for privacy in telephonic conversations effectuated a
shift in emphasis in the interpretation of the purpose of the statutes from
the protection of a property right in the owners of communication facilities
to the preservation of an intangible personal right in the users of them.
The statute under which the indictment was laid, although appearing in
the section of the Penal Code devoted to the protection of property from
acts of malicious mischief, does not deal exclusively with the physical
aspect of wiretapping; but also extends protection to the right of privacy
of the participants to a telephone conversation.8
In its decision the court admitted that the purpose of the statute was
to protect the participants to a telephone conversation. However, it found
that under this novel factual situation, the defendant had tapped the wire
to protect a right which was paramount to the right of the user of the
telephone, and his act, therefore, was not within the operation of the
statute. That the superior of two antagonistic private interests may override the inferior is a basic tenet of tort law 7 and the fact that there are
occasions when an individual's right to privacy must be subordinated to
the necessities of society as a whole cannot be seriously controverted.8 But
the court in the instant case, by permitting wiretapping when it is done
in furtherance of a private interest, has repudiated the plain mandate of
the statute which is general in nature and provides for no such exception.
Although it is a well recognized rule of construction 9 that an act within
the letter of a statute may nevertheless not be within the operation of the
statute because not within the intention of its designers,' 0 the application of this rule would not seem to justify the court's interpretation of
the statute. The legislature, in permitting police officials to tap the telephone of suspected criminals only upon order of court," has demonstrated
an intent that even a supposed criminal's right of privacy is to be jealously
guarded. Certainly the legislative body did not intend to give any less
protection to a spouse suspected of infidelity. The nature of the evil to be
overcome also indicates that the legislature intended to protect all participants to a telephone conversation. Tapping a telephone wire not only
invades the privacy of the person using the tapped telephone but also all
4. See People v. Trieber, 28 Calif. 2d 657, 171 P.2d 46 (1931) ; Rhodes v. Graham,
238 Ky. 225, 37 S.W.2d 46 (1931) ; Rozenweig, supra note 2, at 74.
5. See Rozenweig, supra note 2, at 73.
6. The statute forbids not only wiretapping but also reading or copying messages.
See note 1 supra.
7. For a discussion of the application of this rule in actions for invasion of the
right of privacy, see PROSSER, ToRTs 1059 (1941).
8. Pavesich v. New England Life Insurance Co., 122 Ga. 190, 201, 50 S.E. 68, 72
(1905) ; Nizer, The Right of Privacy, 39 MicH. L. Ray. 526, 529 (1941).
9. 3 SUTHEL-AND, STATUTORY CONSTRUCTiON § 5605 (3d ed., Horlack, 1943).
10. Holy Trinity Church v. United States, 143 U.S. 457, 459 (1892).
11. N.Y. CODE oF CRmI.PROC. § 813-a.
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those whose telephones become connected with the tapped wire. The
logical conclusion is that the legislature intended to protect all participants
to telephone conversations, whether subscriber or not, and the court demonstrated no contrary legislative purpose. Nevertheless, the court permits
husbands to engage in this "dirty business" 12 to vindicate their right to
unimpaired marital relations and gives them a license to invade the privacy
of all second parties to the conversations whether innocent or tainted with
wrongdoing be they confessor, lawyer or paramour. In asserting the
defendant's interest to be above the law, the court did not limit its decision
to the facts, but extended it by saying that the subscriber may tap his line
to protect his household and business relations as well as his marital
status. Thus the court, in giving vent to its natural regard for the protection of the marital relation, has sanctioned wiretapping provided the
tapper confines his activity to his own line and does so in pursuance of a
personal interest.
12. Holmes, J., dissenting in Olmstead v. United States, 277 U.S. 438, 470 (1927).

